
Briefing note for organisations and individuals submitting evidence to 

Department of Health Formal Review of ‘The National Health Service 

(Charges to Overseas Visitors) (Amendment) Regulations 2017’ 
Department of Health (DH) are conducting a formal review of ‘The National Health Service (Charges to 

Overseas Visitors) (Amendment) Regulations 2017’, with a particular focus on the impact on vulnerable 

groups. The commitment to conduct a review was made by the Government during a House of Lords debate 

raising concerns about the regulations. The debate reflected widespread concerns – highlighted in an open 

letter to Jeremy Hunt signed by 193 organisations and 880 individuals – that the regulations could lead to 

increased barriers to healthcare for vulnerable individuals, breach equality legislation through the potential use 

of racial profiling as a means to identify chargeable patients, prevent patients from accessing preventative care 

programmes, and were introduced without sufficient checks of the effectiveness and value for money of the 

bureaucratic process proposed or sufficient evaluation of the likely impact on vulnerable groups. 

 

Background on the amended charging regulations 

The Amendment Regulations are an update of The National Health Service (Charges to Overseas Visitors) 
Regulations 2015. They came into force on 23 October 2017 and updated guidance was released soon after. 
Under the new regulations, all community services receiving NHS funding - including charities and social 
enterprises – are now legally required to check every patient’s eligibility for free care before they receive a 
service. In some circumstances, patients will be charged for accessing these services. The regulations 
introduced an obligation to charge up-front for the first time into hospitals and community services, meaning 
those who cannot pay will have treatment withheld unless it is classified as urgent or immediately necessary. 
 

A number of service exemptions from charging exist under the regulations, including primary care; A&E 

(including walk-in centres, minor injuries units or urgent care centres), up until the point when patient 

admitted; family planning services (does not include termination of pregnancy); diagnosis and treatment of 

specified infectious diseases and sexually transmitted infections; palliative care services provided by a 

registered palliative care charity or a community interest company; services that are provided as part of the 

NHS111 telephone advice line; and treatment required for a physical or mental condition caused by: torture; 

FGM; domestic violence; or sexual violence. 

 

On 30 November 2017, DH announced the scope of a formal review of the Amendment Regulations to a select 

group of stakeholders and invited expressions of interest to participate in the review. On 22 December 2017, 

DH released a list of review questions, seeking responses by the end of January 2018. 

  

A number of stakeholders have expressed concerns about the limited scope and short timeframe of 

the review, which may affect the quantity and quality of the evidence that can be provided.  In response 

to these concerns, this briefing note aims to provide individuals and organisations who intend to make a 

submission to the review with some pointers about what kind of information and evidence may be useful to 

include, as well as suggested caveats related to the review’s limitations which would apply to all submissions.  

  

The deadline for submitting evidence to the review is 31 January 2018. All submissions should be 

made to Alex Sinclair at Department of Health: Alexander.Sinclair@dh.gsi.gov.uk. 
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Key concerns related to the scope and timing of the review 

While we welcome the commitment to reviewing the impact of the Amendment Regulations on vulnerable 

groups, and would strongly encourage any stakeholder with relevant evidence to ensure it is submitted, we 

have a number of concerns about the review process and scope that we would encourage organisations and 

individuals to highlight in their responses to DH. 

  

1.       The review of the Amendment Regulations is premature, limiting the opportunities to demonstrate 

the impact on vulnerable groups. This review comes not long after the amendments to the regulations have 

been made, and the accompanying guidance released. As such, these changes have not yet been ‘bedded in’ 

to many services. and there is a strong possibility that some ‘relevant services’ – particularly community 

services delivered by non-NHS providers – are not yet aware of their duties under the regulations. It is 

therefore difficult to accurately assess the full impact of these changes on vulnerable groups at this stage. For 

these reasons, the availability of relevant testimonies, case studies and quantitative data will be limited.  

 

In addition, it is extremely difficult to quantify a ‘deterrent effect’ of these regulations, and stakeholders 

responding to this review may not have the resource to do so adequately. DH should invest in rigorous 

research to capture this impact in light of their duties under the Equality Act 2010 and their commitment to 

reducing health inequalities. 

 

The DH must therefore acknowledge that any perceived limitations in the conclusiveness of evidence 

submitted by the review deadline does not necessarily indicate an absence of impact on vulnerable individuals, 

nor does it indicate that more conclusive evidence would not be available at a later date.  

 

2.     The time-frame given for concerned groups and individuals to respond to the review is too short. 

Review questions were released just prior to the Christmas holidays, leaving stakeholders returning to work in 

January less than a month to gather, collate and submit evidence. Department of Health must acknowledge 

that this time-frame will inevitably limit the quality and quantity of evidence that can be provided.  

  

3.       The review is not a formal consultation and has not been widely advertised or posted online, and 

so is unlikely to reach the widest possible range of interested parties. This will inevitably undermine the 

diversity and range of the submissions provided. We feel strongly that a formal consultation, in addition to a 

rigorous independent evaluation of the impact of the regulations on vulnerable groups is required.   

        

4.       In light of the above, it is reasonable for stakeholders to draw on evidence from before the 

regulations came into force (or after the regulations came into force but before the new rules were fully 

implemented by services), and use this to forecast the likely impacts on vulnerable groups. We call on 

Department of Health to give due regard to this evidence and recognise its value, within the constraints set by 

the review. 

  

5.       The review is very limited in scope. The review only refers to the impact of the Amended Regulations, 

even though the original Regulations, implemented in April 2015, have never been rigorously evaluated, 

particularly in relation to their impact on vulnerable groups. Moreover, the Amendment Regulations are being 

implemented within a wider context of other changes to health services – including the Memorandum of 

Understanding between NHS Digital and the Home Office that enables the sharing of patient data for 

immigration enforcement purposes, and new questions added to GMS1 forms about residency status – which 

in combination are likely to exacerbate the negative effect on vulnerable groups. The Amendment Regulations 

cannot be considered in isolation from these other initiatives, and Department of Health should reflect this in 

their analysis.  

 



The narrow focus of the review questions also precludes stakeholders from including evidence about more 

indirect effects of the Amendment Regulations on vulnerable groups. For example, these changes bring with 

them an administrative burden and additional costs to the NHS, they take up the time of clinical and non-

clinical staff, and increase patient waiting times, all of which affect the service received by vulnerable groups. 

Guidance on the types of evidence which could be included in your submission  

We would strongly encourage all stakeholders to submit any evidence they have available. DH have said they 

“will consider all types of evidence, including quantitative data, case studies and personal experience.”  

 

The information below is intended to support you in identifying sources of evidence and the issues you may 

wish to raise, but it is by no means exhaustive. The key points below relate to the three review sections rather 

than each individual question, as there is a considerable amount of overlap between the questions. 

  

1. Extending charging into community services 

Any NHS funded organisation – including charities – that provides community based services are now legally 

required to check the eligibility of patients and, in some circumstances, charge them for the care they need. 

Relevant community services identified by DH include: community midwifery, community mental health 

services, termination of pregnancy, drug and alcohol treatment services, district nursing, outreach services – 

services targeted at difficult to reach groups, advocacy services provided under the Care Act 2014, and routine 

screening for non-infectious diseases. Guidance on implementing the regulations includes a new category of 

services, referred to as ‘not relevant services’ – namely school nursing and health visiting – which will not be 

chargeable. DH acknowledge the list of relevant services is not exhaustive and note that “[p]roducing such a 

list would not be possible given that community services are not defined or delivered in a standard way across 

localities.”  

 

The fact that DH cannot themselves produce a full list of affected services demonstrates the lack of clarity that 

persists in relation to the implementation of the regulations. This lack of clarity about who is entitled to free care 

carries the risk that certain groups are being erroneously denied free care or are delayed in accessing the care 

they need as a result. 

 

Appropriate evidence to include under this section might include testimony/case studies which demonstrate 

instances of the following: 

● Lack of clarity and misinformation about who is eligible for free care making vulnerable patients 

reluctant to present to services and deterring them from accessing care.  

● Community services’ ability to reach vulnerable groups, those with protected characteristics, and 

individuals unlikely to seek out NHS care being undermined. The introduction of charges undermines 

the vital role community services play in safeguarding children and vulnerable adults, resulting in 

increased health inequalities. 

● Racial profiling or other inappropriate methods being used to check patient eligibility for free care. DH 

has a duty under the Equality Act 2010 to ensure persons with ‘protected characteristics’ - which are 

age, disability, gender reassignment, pregnancy and maternity, race, religion or belief, sex or sexual 

orientation – do not face discrimination. Many community services are small in scale and operate with 

limited staff capacity. Unlike hospital-based services, they do not have dedicated OVM teams, 

potentially leading to untrained individuals making these assessments. This carries a strong risk that 

racial profiling is being relied upon.  



● Disengagement or deterrence of vulnerable patients from community services or reluctance to disclose 

their concerns to healthcare providers, as a result of charging and/or eligibility checks. Tasking 

healthcare professionals (e.g. midwives, drug and alcohol teams) with checking eligibility for free care 

in community settings risks undermining trust between vulnerable patients and healthcare 

professionals. This makes patients more likely to disengage from services and/ or less likely to disclose 

their concerns to the healthcare provider, which in turn impacts on their health outcomes. In the case of 

patients who are subject to immigration rules, this situation is being compounded by fears that 

information will be shared with the Home Office as a result of the data-sharing MOU between the Home 

Office and NHS Digital. 

● Disengagement or deterrence of vulnerable patients from community-based services which protect 

public health (e.g. drug and alcohol teams, community mental health services, prevention and 

treatment of communicable diseases) as a result of charging and/or eligibility checks. DH has 

expressed a particular interest in evidence on the impact of the regulations on public health, and as 

such cases which indicate deterrence from the above services are likely to be considered especially 

important.  

● Staff time being taken up checking eligibility, and the knock-on effect on the time available for 

supporting vulnerable patients.   

● Staff time taken up in front-line charities and advice services in efforts to mitigate the impact of 

extending charging to community services, e.g. advising vulnerable patients – such as refugees and 

people seeking asylum – on their eligibility for free healthcare and advocating for erroneous charges to 

be dropped. The additional costs in terms of staff time might impact on the ability of these services to 

support vulnerable individuals in other ways (e.g. welfare advice and wellbeing services). 

2. The requirement for all relevant bodies to charge upfront for treatment that is not immediately 

necessary or urgent 

Under the Amendment Regulations, if a patient cannot prove that they are entitled to free care, they receive an 

estimated bill for their treatment, and treatment will be withheld until the patient pays in full, unless their 

treatment is deemed ‘urgent’ (determined by doctors on a case by case basis). This system increases barriers 

to healthcare for vulnerable groups on a number of grounds. Fear of being charged deters vulnerable patients 

– including those who are eligible for free care and those that are not – from even accessing secondary care 

services. Meanwhile, people who are entitled to free care but who do not have easy access to paperwork and 

passports – such as homeless people, elderly people, those living with mental health conditions, and asylum 

seekers – struggle to prove entitlement. While Guidance suggests the use of a simple baseline question to 

establish eligibility, each hospital trust can make its own decision about how to go about checking eligibility, 

and some hospital trusts are asking patients to provide paperwork. 

 

Appropriate evidence to include under this section might include testimony/case studies which demonstrate 

instances of the following: 

● Racial profiling being relied on to identify chargeable patients. Department of Health has a duty under 

the Equality Act 2010 to ensure persons with ‘protected characteristics’ - which are age, disability, 

gender reassignment, pregnancy and maternity, race, religion or belief, sex or sexual orientation – do 

not face discrimination. It is difficult even for trained Overseas Visitors Managers (OVMs) to understand 

the many different immigration statuses that exist. Doctors of the World currently see hospitals targeting 

patients that don’t look or sound British, and NHS staff have reported being directed to scan booking 

lists for names that don’t appear British. Some hospital trusts do not have dedicated OVMs, leaving un-

trained staff to make these assessments. Out of hours, responsibility falls to clinical staff. A recent 

survey by Medact of 198 healthcare professionals working in the North West of England demonstrated 



an alarming lack of knowledge about who is entitled to free care, with the risk that certain groups will be 

erroneously denied free care. 

● Identification of  'urgent' or 'immediately necessary' being made without clinical involvement, resulting in 

incorrect upfront charging. The classification of urgent care is a clinical decision, not an administrative 

one, and making it without clinical involvement would be grossly negligent. However, some trusts 

appear to routinely not involve medical staff in these decisions. 

● Life-saving care being withheld because a patient could not pay. Recent research published by Doctors 

of the World (DoTW) shows over a third of DoTW’s patients affected by NHS hospital charging were 

deterred from getting care, including heavily pregnant women and people suffering from cancer, 

diabetes and kidney failure. The regulations therefore carry the strong risk that lifesaving care could be 

withheld from vulnerable patients, with serious consequences. 

● Patients’ outstanding unpaid bills being used by hospital trusts as a reason to withhold further 

treatment, where the necessity or urgency of this new course of treatment is not being assessed in 

each instance. 

● Outstanding bills for one patient within a family being used as a reason to withhold treatment from 

another member of the same family. Again, there is a risk that whether this particular treatment is 

urgent and immediately necessary is not being assessed in each instance. 

● Children being denied treatment due to the immigration status of their parent(s). 

● Up-front charging putting already vulnerable patients in danger of exploitation. For instance, refused 

asylum seekers are chargeable for care but do not have permission to work in the UK and so often 

have no means of paying for the healthcare they need. As such, they risk being driven into exploitative 

relationships or forced to borrow money to cover the cost of treatment. 

● Exempt patients being charged in error. A number of exemptions from charging exist to protect 

vulnerable groups e.g. those requiring treatment for a physical or mental condition caused by torture, 

FGM, domestic violence, or sexual violence. However, in practice, very few patients (or indeed 

healthcare professionals) are aware of these exemptions, which may result in exempt patients being 

charged in error.  

● Patients whose first language is not English who may have struggled to understand what is required in 

terms of proving eligibility for free care. If care is withheld or they receive a bill they may struggle to 

challenge the decision.  

● Where opportunities to diagnose communicable diseases were lost when people presenting to 

secondary care were refused treatment because they could not pay. As noted above,  DH has 

expressed a particular interest in evidence on the impact of the regulations on public health, and as 

such cases which indicate deterrence from the above services are likely to be considered especially 

important.  

3. Recording when a patient is an overseas visitor 

● Appropriate evidence to include under this section might include testimony/case studies of patients who 

had been deterred from attending medical appointments or seeking healthcare due to the 

expectation/fear of having their ID or residency status checked or had disengaged from a course of 

treatment as a result of their immigration status being queried at a previous attendance. 

  

 

https://www.doctorsoftheworld.org.uk/Handlers/Download.ashx?IDMF=2a7fc733-ceef-4417-9783-d69b016ff74f


For further information about the review and to submit your evidence, contact: 

Alex Sinclair, Alexander.Sinclair@dh.gsi.gov.uk, 0113 254 5760 

  

For queries about this briefing and the wider campaign against the extension of healthcare charging, 

contact: 

● Jennie Corbett, Doctors of the World UK, JCorbett@doctorsoftheworld.org.uk 

● Estelle Worthington, Asylum Matters, estelle@asylummatters.org 

 

If you are not planning on making a submission, but are aware of cases which demonstrate an impact of 

the new regulations on vulnerable people, please feel free to share these cases with Doctors of the World 

UK. If your cases evidence an impact on refugees and people seeking asylum, please also share them with 

Asylum Matters. 

 

We will be happy to add all relevant cases to our evidence base and use in our direct advocacy with the DH. 
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